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Summary: To update Cabinet on steps taken in respoct of the Coach

House, North Down Park Margate to sscurs compliance with
the terms of the lease.
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Introduction and Background

As Cabinet will ba aware the Coach House in Northdown Park is a Cou nei owned
listed building held by a local businessman o 2 35 year lease which commeanced
on 18 May 1888. The cument rentai income js £300 per annuim and the tenant is
responsible for extemal and intemnal rapairs snd ineurance, The lzase provides for
the ground floor of the premises o bs used us a museum open to the public for a
minimum of 100 daye per ennuim for & minimum of two conseculive hours an
those days belwean the hours of £.00em and 6.00pm. The tenant cen charge an
admission fee not sxceeding £1.00 which can be increasad with Council's written
consent. The use of the first ficor of the Coach House Is restricted 1o use as iving
accommodation for the occupation of & curator for the museum, nor can the first
floor be used indepandently from the use of the ground Roar,

The lease does not spesify 2y steps by which the tenant is reguired {o advertise
OF otherwise bring to the attention of members of the public, the opening dates
and limes of the mussum. nor doas It contain any provision rolating lo he
quantity. quality, type or condition of the anefacts that may be on dispiay.

There is a long hisory o the Coach House but in summary there have been two
main izsues of longstencing concam to the Counail - disrepair and the failure to
opert-dhe oround floor of the premises as a museum. The former issue has besn
rasolved (at lsast foi the time being) as the tenant carred out substantial repalrs
o the premises In 2010/11 in apoarent response to the scrutiny investigation
conducted by the Coach House Working Party in 2010 Motwithstanding, the
tenant maintaing the position that any disrepair to the premises was tha fault of
the Council and not a failure on his part to somply with his repairing obligationa,
Meadless to say the Councll does not accept this contention and 2 numbear of half-
hearted alfempis by the tenant to claim repayment of the costs allegadly incurred
in carrying out of the recent repairs, have been firmly rejectad.

In contrast the Councll has had no success at all in relation to the other main
i5sue - the failure by the tenant to open the ground fioor of the Coach Houss as a
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Mmuseum, for 3 minimum 100 day per year for the minimum opening hours. Apart
from the very occasional assertion By the tenant that the Coach House is ar has
baen upen fa the public, there is no independent evidence that at any time in the
last 21 years or 50 the Coach Housa has ever been open io the public as a
mussum. In reality it serves as a private store for a number of artefacis owned by
the tenant including the coach that originally belonged to the local land owner whe
gifted Northdown Housa, the Coach House and Morthdown Park o the Counail's
predecessors in title, the former Margate Borough Couneil.

However, on the accasions whan the ienant appears ¢ conceda that the greund
floor of the Coach House is not afler all open to the public a8 a museum, he i5
Clear that this too is the Council's fault - because of ail=gedly repeated flooding of
the ground floor of the Coach House due to an allegedly deficient surface water
drain combined with the alleged failure of the Council to taks measures {o divert
surface water run-off from the surrouncing Park eway from the Coach Housse, The
fact that a recant sy rvey commissionad by the Covncll and disclosed to the tenant
shows the allegadly defective drain to be functioning nonmally as a surface walsr
draln does not appesr to shake tha lenant's conviction thal his 21 year faifure {o
opan the Coach House as a mussum is ol the Council's faull. What can be said
for sure is that aven thaugh the tanant eppaars to be a meticulous record keeper,
he has never been able to producs g single, picee of évidence to support his
claims of fiooding. 5 =i,

On the 23 June 2011 the Cabinet considerad a report concarning the outcoma of
compliance monltoring carded out by officers In respect of the Coach House at the
request of the Overview & Seiutir: Panal, Offisars renorted that there was sl o
Bvidance o indicate that tihe Coaelr Housa was open to the public as @ museum
and Cabinst duly sutherisaed the preparation and service of a Section 145 Notice
{‘Motice before Forfeiture’, this being the first step in sacunng compliance with the
terms of the leass. A Notlce Wels served on the tenant on 12 August 2011 which,
In essence, requirsd the musaurd use to commence by the 30 September 2011,

Current position

As thare was no evidance of compliznce by the requisite date, the Council was,
subject to proof, entitied to apaly to court seeking forfeiture of the lease, However,
the advice of Counsel was that In the absence of clear requiraments in the isase
retating to publication or notification of opening times for the museum, the Counci
should undertake & sustained programma of compliance monitoring because the
ons o proof was on the Council to prove non compllance, not on the tenant to
show compitance. Oficers have therafore besn engaged in evidence gathering
compliance visits to the Coach House over the jast six months and statements ars
row beiny laken from relevant officers sno members, Counsal will then be asked
10 advise on e adequacy of the evidence and the sirength of the Council's case
and should Counsel advise that the Councll has a reasonable prospect of
success, authority should be given for the institution of forfeitura proceedings
against the lendnt. However, Cabinet should note that the courts lean against
forfsiture' and thersfore, aven If the Coungl succeeds in proving nen compliance
Oy the tenant with the relevant covenants In the Coach House lease, the tenant .
can appy for! and expect to be granted ‘reliel’. In other words, so long as the
tenait undertakes to the court that he will now comply with the terms of the lease,
the leask will continue subject to that requirement. it is therefore the case that it ja
unfikedy that the Councll will ever recover possession of the Coach House so long
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the tenant is genuinely willing to open ine ground floor of tie Coach House as a
Museum in accordance with the requiremants of the lsase,

a clear braach of Clayze 3(15) of the lzase of the Coach Houze and i jg therefore
recommended thai Cabipet authorises the sarvice of 2 ‘notica before forfaitre’ in
relation to this breach,

A notice before forfertins MUsL specify the relevant breach of covenant, regujre
tha tenant to remedy the Sreach and give a resscnable Eme for compliance, As
this breach concems tha “ooupation of residantiz) accommadation the time given
for compliance in the notice should be not ‘283 than two months. If fiis achievas
voluntary compllance within e lime scalss ghven, that s g say the vacation of
tne first floor of the pramises, that will be the and of the matter, If not, this can
form the basls of fresh forfalture vroceedings should it not bs possible to combine
this with any related Droceedings in resoect of the faiiure to opan the pramises as
8 musa4m,

OR =it '_H"._ s

=

To take no further Eﬂ_ti;:i'rh:l"ﬁ!snéﬁ of the breaches of the Lease.

Corporate implications
Financlal and Rigk implications

Therg will be financial imglications in the preparation of stalutory notices and in
|nstﬂuﬂng S HIT proceadings, Although the laase provides that these custs are
payable by the tenans, (hey will only be recoverablg if the Council is able o prove
a8 breach of covanani 2y the tenant - although this also means that the Council
would sill bs enitlsd o s costs even if the court granis the tenant rellef

)

iable to meef s tenants costs - in practice a successful defendant car, expect to
reCoverabout 70% of their costs.

The institution of forfeiture Proceedings will also give the tenant the apportunity of
Meking a courter-ciaim against the Council and in thie regard as noted above the
tanant is of the opinlon that ha considers the Council to be liable for the costs of
the repaire carded out to the Coach House in 2010/1+ Fe has nol sought to
justify the legal basis on which he consider the Coundl to be liable for all o any
part of these costs beyond the repetition of an oid allegation that Coungit warkmen
removed and never replaced some of the gutering at the Coach House,
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Cnn_aaquqﬂuy. it is the view of the officers that a countersialm on this basis s
lacking In merit, If the counterclaim does not succeed the Council will also be
entited to recover (about 70% of} the costs of defending the countercleim. ™.

LﬂgEl !
As set out in the report. i

Enrpnratla il

Thesa actions are consistent with the principles of jﬂrjd asset management and
In maintaining the vatue of the  Coundil's Estate, A i
Equity and Equalities o .

L™

There are no matiers to consider under this hemaing.
Recommendation 5 "

That Cabinet receives and notes the report.
That subject to Counsel advising that the Councl has & reasonable prospect of
success, the Lagai Services Manager, in consuitation With Commercial Services
Portfolio-holder, be authorised to institute forfelivre procesadings in respect of the
faliure by the tenant of the Coach House, Morthdown Park, Margate, 1o comply
with the covenants in the lLzase requirng the Coach House to be used as 3
museum opert to the public, ’

Thal in order to sscure complianca with the tenant's covenant at Clause 3(15) of
the Leasa of the Coach House, ihe Legal Services Manager be authorised to
grepare and serve on tia tenant Notice pursuant to Section 145 {1) of the Law of
Property Act 1925 ait such lerms (including time for compliance) as the Legal
Services Manager, in consuliation with the Dirsctor of Operations, considers
necessary or expediant, e

-

That should the ser'i-'imﬁf a Section 146 Notica not secure sempliance on the parl

of the tenan! with the renuirsments of Clause 3(15) of the lease of the Coach
House, the Legal Services Manager be authorised, in consultation with the
Commercial Services Porticlio-Holder, to institute forfeiture proceedings subject to
obtaining favourable external legal advice on the prospects for success.

Desision Making Progess
This is & non-ikey de_-dé_im that can be taken by the Cabinet,
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 Contact Officer: | Harvey Pafterson, Corporate & Regulaiory Services Manager Ext |
I 7005
Reporting to: | Philip Hamberger, Director of Corporate Services and
I, :a'l Transformation
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