IN THE COUNTY COURT AT HASTINGS

 CLAIM Nos: DOOCT632 & FOOCT621
BETWEEN
WILLIAM OFFLEY HINCHCLIFFE FRIEND
Claimant

AND

PETER ROBERT MILES
Defendant

SKELETON ARGUMENT FOR THE CLAIMANT
FOR HEARING ON 20TH FEBRUARY 2024

_________________________________________________________________________

1. This is a hearing in relation to the extant issues between the parties within Detailed Assessment Proceedings.  The original purpose for this hearing was for a 3-day Detailed Assessment Hearing commencing on 20th February 2024.
2. The extant issues to be determined by the Court are (1) the liability for costs; (2) the basis of assessment, (3) Summary Assessment of the Costs of Assessment up to the ‘relevant period’, Summary Assessment of the Costs of Assessment after expiry of the ‘relevant period’ up to date of acceptance and Summary Assessment of costs incurred following date of acceptance up to and including the hearing; and (4) interest.  
Factual Background

3. The background is that the Defendant brought proceedings against the Claimant (the Respondent to those proceedings) in the First-Tier Tribunal (“FTT”) in relation to a shared access right of way between the Defendant’s (the Applicant to those proceedings) and the Claimant’s properties.  There were also other proceedings and various other issues between the parties in a bitter dispute which has raged backwards and forwards between the parties for over 30 years.
4. Just before the hearing in front of the FTT, the parties had a meeting and in July 2013 they came to an agreement to settle the FTT proceedings and a Tomlin Order was made on 16 July 2013.  The Schedule to that Tomlin Order provided for the parties to enter into a Deed of Grant in respect of various rights, with the Deed of Grant to be prepared by the Claimant’s solicitors and each party were to bear their own costs of preparing and execution of the Deed of Grant, save that in the event that the Claimant’s costs exceeded £1,000, the Defendant would indemnify the Claimant for the payment of any additional fees.
5. The parties were unable to agree the form of the Deed of Grant, and this led to the Claimant to bring proceedings for the Court to determine the terms of the same.

6. The Defendant’s application dated 11 December 2017 to strike out the Claim was heard before Deputy District Judge Eyley on 5 September 2019.  DDJ Eyley dismissed the Defendant’s application (within Order dated 5 November 2019), and upon determining that 20% of the costs incurred in the hearing of the application had been spent on case management matters, the Defendant was ordered to pay 80% of the Claimant’s costs of the application, to be subject to detailed assessment if not agreed. 
7. On 11 July 2019, the Claimant filed an application for specific performance (F00CT621) of the Defendant’s obligation to enter into the Deed of Grant arising out of the agreement and Order of July 2013.  On 26 November 2019, an Order was made by Consent staying that claim until determination of Claim No. D00CT632.
8. The Trial of the Claimant’s Part 8 claim was heard on 26 May 2020 by His Honour Judge Simpkiss, together with the Defendant’s application dated 22 April 2020 for permission to rely upon further witness evidence.  HHJ Simpkiss dismissed the Defendant’s application as being totally without merit and awarded the Claimant his costs as follows:

“4. It is hereby declared that the Claimant is entitled to his costs of and incurred in relation to the preparation, execution and referral for determination of the terms of the indemnity contained Paragraph 8 of the Schedule to the Order dated 16 July 2013 in proceedings between the parties before the Property Chamber, Land Registration Division, First-Tier Tribunal under Ref 2012/0164 (‘the Indemnity’).  For the avoidance of doubt, the Claimant’s entitlement under the Indemnity includes all of his costs incurred within these proceedings.

5. The Defendant shall pay the Claimant’s costs falling within the Indemnity pursuant to CPR 44.5; with such costs to be subject to a detailed assessment if not agreed; and with such assessment to be conducted on the indemnity basis.

6. The Defendant shall pay the Claimant’s costs of the proceedings, if and to the extent that they are not covered by the Indemnity; with such costs to be subject to a detailed assessment if not agreed; and with such assessment to be conducted on the indemnity basis.
…

8. For the purpose of case management, the Claim between the parties issued under Claim No F00CT621 shall stand automatically dismissed without further Order upon the execution in valid form of the Deed annexed hereto, or 26 July 2020, whichever is sooner.  The costs of those proceedings shall be subject to a detailed assessment if not agreed, and with such assessment to be conducted on the standard basis.  If there has been no agreement to costs, then the detailed assessment of the costs of both proceedings shall be managed and heard together.”
Detailed Assessment Proceedings
Claim No. D00CT632
9. The Claimant personally served (as well as electronically) Detailed Assessment Proceedings upon the Defendant, under Claim No. D00CT632, on 14 July 2021.  This was a claim for costs in the sum of £271,354.39.
10. On 14 July 2021, the Claimant served with the assessment proceedings a Part 36 offer upon the Defendant.  This was a Part 36 offer in the sum of £250,000 excluding costs of detailed assessment, the ‘relevant period’ therefore expiring on 4 August 2021.
11. Together with the Part 36 offer, the Claimant also served upon the Defendant a fully inclusive offer (including interest and costs of assessment) on 14 July 2021, in the sum of £250,000.  The terms of the offer were clear that the settlement offer was only open for acceptance until 4pm on 4 August 2021, “…at which point the offer will be automatically withdrawn.”
12. The Defendant acknowledged receipt of the proceedings in writing (albeit having been personally served on 14 July 2021) on 2 August 2021 and requested an extension of 21 days for submission of Points of Dispute (“PoDs”), confirming that he had “engaged a costs lawyer”.  The extension request was rejected on the basis that service of proceedings included an offer of an additional 14 days to serve PoDs, provided that such a request was received within 7 days of receipt, such a request was not forthcoming.
13. Despite the above, the Claimant offered to extend the time for service of PoDs by 14 days subject to an interim payment being made in the sum of £150,000.  On 5 August 2021, the Claimant offered to extend time for service of PoDs by 14 days subject to an interim payment of £100,000 being made by 20 August 2021.  The same was accepted by the Defendant.

14. The Defendant served PoDs on 18 August 2021, which comprised of 104 pages (15,614 words) and 176 separate points.

15. On 6 September 2021, an extension of time was agreed between the parties for service of Replies by 14 days to 22 September 2021.  The Defendant imposed a condition upon this extension that interest is not sought after 8 September 20231 until service of Replies.

16. On 6 September 2021, the Defendant made a Part 36 offer in the sum of £190,000.

17. The Claimant served Replies to PoDs on 22 September 2021.

18. The Claimant requested a 3-day Detailed Assessment of both claims for costs on 26 January 2022, requesting that proceedings under F00CT621 be managed and heard together with the claim for costs under Claim No. D00CT632 pursuant to paragraph 8 of the Order dated 26 May 2020.
19. The Court unfortunately listed a hearing for 24 October 2022 with a time estimate of just 1 hour 30 mins (on paper) and thereafter re-listed the hearing for 9 August 2023, however again the Court gave a time estimate of just 1 hour 30 mins.  The Court subsequently listed a 3-day hearing to be heard on 20th, 21st & 22nd February 2024.

20. On 17 January 2024, the Defendant made a further Part 36 offer in the sum of £213,000.

21. By email dated 7 February 2024, the Defendant served written notice of acceptance of the Claimant’s Part 36 offer dated 14 July 2021 in the sum of £250,000.
Claim No. F00CT621

22. On 14 July 2021, the Claimant also personally served (as well as electronically) the Claimant’s claim for costs under Claim No. F00CT621.  This was a claim for costs in the sum of £5,330.20.
23. The Claimant chased for a response to this claim for costs on 22 September 2021, however, on 28 September 2021, the Defendant’s Costs Lawyer responded stating “I would be grateful if you could forward to me what you are referencing with regard to a further claim for costs, by way of the authority for costs and whatever you say you have previously served upon Mr Miles so that further instructions can be taken.”  Despite the Defendant’s Costs Lawyer being served with such papers again by email on 30 September 2021, the Claimant received no response from either the Defendant or his Costs Lawyer.

24. Detailed Assessment Proceedings were commenced on 7 October 2021.

25. On 18 October 2021, the Claimant served a Part 36 offer in the sum of £5,250.  This was an offer that excluded costs of detailed assessment, the ‘relevant period’ therefore expiring on 8 November 2021.
26. On 20 October 2021, the Defendant served a Part 36 offer in the sum of £2,679.20.

27. The Defendant served PoDs on 26 October 2021, which comprised of 14 pages (2,520 words) and 20 separate points.
28. The Claimant Replies were served on 9 November 2021.

29. The Claimant requested a 3-day Detailed Assessment of both claims for costs on 26 January 2022, requesting that proceedings under F00CT621 be managed and heard together with the claim for costs under Claim No. D00CT632 pursuant to paragraph 8 of the Order dated 26 May 2020.
30. On 17 January 2024, the Defendant made a further Part 36 offer in the sum of £3,290.

31. By email dated 7 February 2024, the Defendant served written notice of acceptance of the Claimant’s Part 36 offer dated 18 October 2021 in the sum of £5,250.
Legal Framework

32. CPR 36.14 states:

(1) If a Part 36 offer is accepted, the claim will be stayed.

(2) In the case of acceptance of a Part 36 offer which relates to the whole claim, the stay will be upon the terms of the offer.

(3) If a Part 36 offer which relates to part only of the claim is accepted, the claim will be stayed as to that part upon the terms of the offer.

(4) If the approval of the court is required before a settlement can be binding, any stay which would otherwise arise on the acceptance of a Part 36 offer will take effect only when that approval has been given.

(5) Any stay arising under this rule will not affect the power of the court—

(a) to enforce the terms of a Part 36 offer; or

(b) to deal with any question of costs (including interest on costs) relating to the proceedings.

(6) Unless the parties agree otherwise in writing, where a Part 36 offer that is or includes an offer to pay or accept a single sum of money is accepted, that sum must be paid to the claimant within 14 days of the date of—

(a) acceptance; or

(b) the order when the court makes an order under rule 41.2 (order for an award of provisional damages) or rule 41.8 (order for an award of periodical payments), unless the court orders otherwise.

(7) If such sum is not paid within 14 days of acceptance of the offer, or such other period as has been agreed, the claimant may enter judgment for the unpaid sum.

(8) Where—

(a) a Part 36 offer (or part of a Part 36 offer) which is not an offer to which paragraph (6) applies is accepted; and

(b) a party alleges that the other party has not honoured the terms of the offer,

that party may apply to enforce the terms of the offer without the need for a new claim.
33. CPR 36.13 states:
(4) Where—

(a) a Part 36 offer which was made less than 21 days before the start of a trial is accepted; or

(b) a Part 36 offer which relates to the whole of the claim is accepted after expiry of the relevant period; or

(c) subject to paragraph (2), a Part 36 offer which does not relate to the whole of the claim is accepted at any time,

the liability for costs must be determined by the court unless the parties have agreed the costs.
(5) Where paragraph (4)(b) applies but the parties cannot agree the liability for costs, the court must, unless it considers it unjust to do so, order that—
(a) the claimant be awarded costs up to the date on which the relevant period expired; and

(b) the offeree do pay the offeror’s costs for the period from the date of expiry of the relevant period to the date of acceptance.

(6) In considering whether it would be unjust to make the orders specified in paragraph (5), the court must take into account all the circumstances of the case including the matters listed in rule 36.17(5).
34. CPR 36.17 states:
(5) In considering whether it would be unjust to make the orders referred to in paragraphs (3) and (4), the court must take into account all the circumstances of the case including—

(a) the terms of any Part 36 offer;

(b) the stage in the proceedings when any Part 36 offer was made, including in particular how long before the trial started the offer was made;

(c) the information available to the parties at the time when the Part 36 offer was made;

(d) the conduct of the parties with regard to the giving of or refusal to give information for the purposes of enabling the offer to be made or evaluated; and

(e) whether the offer was a genuine attempt to settle the proceedings.
35. CPR 44.11 states:

(1) The court may make an order under this rule where –

(a) a party or that party’s legal representative, in connection with a summary or detailed assessment, fails to comply with a rule, practice direction or court order; or

(b) it appears to the court that the conduct of a party or that party’s legal representative, before or during the proceedings or in the assessment proceedings, was unreasonable or improper.
(2) Where paragraph (1) applies, the court may –

(a) disallow all or part of the costs which are being assessed; or

(b) order the party at fault or that party’s legal representative to pay costs which that party or legal representative has caused any other party to incur.

(3) Where –

(a) the court makes an order under paragraph (2) against a legally represented party; and

(b) the party is not present when the order is made,

the party’s legal representative must notify that party in writing of the order no later than 7 days after the legal representative receives notice of the order.

The Liability for Costs/Basis of Assessment
36. The Claimant’s Part 36 offer in the sum of £250,000 dated 14 July 2021 (under Claim No. D00CT632) was open for acceptance for a period of 21 days (“the relevant period”) which expired on 4 August 2021.
37. The Defendant’s written Notice of Acceptance of the offer dated 7 February 2024 was 2 ½ years (30 months) after expiry of the relevant period and just 13 days prior to the 3-day Detailed Assessment Hearing. 

38. The Claimant’s Part 36 offer in the sum of £5,250 dated 18 October 2021 (under Claim No. F00CT621) was open for acceptance for a period of 21 days (“the relevant period”) which expired on 8 November 2021.

39. The Defendant’s written Notice of Acceptance of the offer dated 7 February 2024 was over 2 years (27 months) after expiry of the relevant period and just 13 days prior to the 3-day Detailed Assessment Hearing.
40. It therefore follows that unless the parties agree costs, the Court must determine the liability for costs pursuant to CPR 36.13(4)(b).  Where the parties cannot agree the liability for costs, and unless the Court considers it unjust to do so, the Court must order the Claimant be awarded his costs up to the date on which the relevant period(s) expired; and the Defendant do pay the Claimant’s costs for the period from the date of expiry of the relevant period(s) to the date of acceptance.
41. Further, it is the Claimant’s submission that the Claimant be awarded its costs for the period from the date of expiry of the relevant period(s) to the date of acceptance (and after notice of acceptance up to and including the hearing) on the indemnity basis, due to the Defendant’s continued unreasonable and improper conduct – CPR 44.11(1)(b).
42. HHJ Simpkiss awarded the Claimant indemnity costs within the Order dated 26 May 2020 on the basis that the Defendant failed to engage in the entire process for a period of 7 years, from July 2013.
43. HHJ Simpkiss commented within his Judgment of 26 May 2020 as to the Defendant’s conduct as follows:

“28…The reality is that the Defendant has not put forward any reasons for his stance other than that he is only going to agree what the Schedule said - and that is all he was bound to agree - until January 2020.
29.  In my judgment, putting forward these terms in the context of this sort of Deed was perfectly straightforward and one would expect any competent conveyancing solicitor to include them and for them to be agreed in most documents.
33.  But there has been no difficulty historically in the courts working out the standard form of words to be used and I see no such problem in this case relating to a Deed of Grant of a right of way, particularly when the only point really in dispute between the parties has been the wording and enforcement of an agreed covenant to contribute to the upkeep of the road.
34…But, in my judgment, the Claimant has not behaved in any way improperly or unreasonably in proposing the terms that he put through his solicitors in any of the drafts that have gone to date. They are within the ambit of the Tomlin Order. They are sensible terms and at no stage does it appear that the Defendant has properly engaged in the process of trying to resolve this longstanding and protracted dispute.
37.  I have looked at the witness statement carefully and I can see absolutely no substantiation for that allegation.
41.  In my judgment, the application was doomed to fail on its merits but was, in any case, far too late… The upshot is that the application would not have succeeded, even though it was not pursued in the end and, in my judgment, was totally without merit.
42… It has not, in my judgment, been established that the Claimant has behaved unreasonably in submitting the additional wording in the Deed of Grant going beyond the precise wording of the terms of the Tomlin Order.
43… The Claimant has resiled and conceded ground purely in order to try and bring this matter to an end. The Defendant has failed to engage and has not, until January, put forward what he says is his real objection.
44. This was a straightforward matter that should have been resolved in a matter of a few weeks after it was agreed, but has led to strike-out applications, other proceedings and recriminations. In my judgment, the indemnity covers that and the Claimant is entitled to be indemnified on the indemnity basis because of the Defendant’s conduct as set out above and to be indemnified both for the costs of the drawing up of the Deed of Grant, the negotiations for it and the referral to the county court.
46… I would have awarded indemnity costs of these proceedings in any event because of the failure of the Defendant to engage and put an end to this dispute which should have been put to an end to back in July 2013 or shortly afterwards and which after no doubt considerable hard work by his lawyers at that time and by the Claimant’s lawyers should have been put to sleep.
47. I should just mention one further point, which is the without prejudice correspondence. In July 2017, the Claimant’s solicitors made an open offer to the Defendant explaining the urgency of completing the Deed of Grant and pointing out that the costs incurred so far were over £15,000. On the same day, a without prejudice save as to costs offer was made offering to accept 75 per cent of the costs, which they said were covered by the indemnity.
48. That was rejected, but not for nine months when on 20 March 2018 the Defendant’s then solicitors wrote inviting mediation but not offering anything of substance and indicating that he wanted the Deed of Grant to follow precisely the Tomlin Order. On 12 June 2018, the proposals were put forward for the Deed of Grant and the Defendant was asked for his comments and counter proposals but none were forthcoming until January 2020.
49. In my judgment, the Defendant has simply failed to engage in this process and, therefore, the costs are as I have indicated above.

44. It is the Claimant’s submission that the Defendant’s conduct as set out in HHJ Simpkiss’ Judgment has unfortunately continued within the Detailed Assessment Proceedings, the Defendant again failing to meaningfully engage to put an end to this long and protracted dispute.  Accordingly, the Defendant has pushed the Claimant’s claim, together with the Claimant’s claim for costs for a period of nearly 11 years (nearly 3 years within the Detailed Assessment Proceedings alone).
45. In order to reach a swift conclusion as to the Claimant’s claims for costs, the Claimant made early, reasonable and genuine settlement offers by way of Part 36 (made at this level to invoke the protection/consequences of CPR 36.17) and a fully-inclusive offer on 14 July 2021 at the same time as commencing assessment proceedings under Claim No. D00CT632.  The Claimant’s fully-inclusive offer was made in the sum of £250,000, and at that stage this would have resolved matters back in 2021 without the further and significant interest and costs of assessment that have accrued.  The Defendant made its first Part 36 offer in the unreasonable and disingenuous sum of £190,000, particularly taking into account the indemnity costs award, a full £60,000 less than what was accepted over 2 years later.
46. The Claimant also served its claim for costs under Claim No. F00CT621 on 14 July 2021, however the Claimant had to chase a response to the same in September, with the Defendant’s Costs Lawyer seemingly unaware of such a claim.  Despite these papers being re-served, the Defendant failed to respond, requiring Detailed Assessment Proceedings having to be issued.  The Claimant again made an early Part 36 offer in relation to the modest claim under Claim No. F00CT621 of £5,250 on 18 October 2021.  In response the Defendant made an offer representing just 50% of that being claimed.
47. Ultimately, on 7 February 2024, the Defendant finally accepted the Claimant’s Part 36 offers by way of late acceptance (2 ½ years’ later), just 13 days prior to the 3-day Detailed Assessment Hearing. 

48. However, before the late acceptance of the Claimant’s Part 36 offers, the Defendant again failed to meaningfully engage in the process and again failed in any reasonable and genuine efforts to resolve the Claimant’s claims for costs.

49. As stated above, the Defendant drastically undervalued both claims for costs and pushed the Claimant through the entirety of the Detailed Assessment process for 3 years.  The Defendant served PoDs to both claims for costs, amounting to 118 pages (18,314 words) of challenges within 196 separate points requiring significant and detailed Replies being prepared in response.

50. It is anticipated that the Defendant may attempt to argue that he requested formal ADR/Mediation on costs on 10 February 2022, however again this did not offer anything of substance.  The parties had already served PoDs and Replies and had made their offers of settlement.  It is the Claimant’s view that this offer was simply made to potentially raise an argument that the Claimant ‘failed to mediate’ on assessment in an attempt to reduce/escape the Defendant’s liability for costs of assessment, however this is nonsensical on the basis that it is now evidenced that the Defendant should have accepted the Claimant’s Part 36 offers made well before such a request back in 2021.
51. In any event, by email dated 17 February 2022 at 11:33, the Claimant responded to the request stating:

“Accordingly, and at this stage we do not believe it would be in either parties interests to incur yet further unnecessary and disproportionate costs of ADR/Mediation where the parties are so far apart, not only in terms of quantum but also stance/approach.

I am more than happy to have a without prejudice discussion with you to hear what you and your client would like to discuss to resolve the Claimant’s costs, to include your views on what you would wish to discuss at any ADR/Mediation that you view may further resolution.

Please let me know when you may be available for a WP discussion and we can arrange the same to discuss this matter further.”
52. The Claimant heard no further from the Defendant or his Costs Lawyer.  Accordingly, the Claimant again wrote to the Defendant’s Costs Lawyer on 6 October 2023 with notice of the 3-day Detailed Assessment Hearing.  The Claimant stated:

“You will note that this hearing is just 4 months away, which will quickly be upon us.  I again refer you and your client to my email dated 17 February 2022, and in particular “I am more than happy to have a without prejudice discussion with you to hear what you and your client would like to discuss to resolve the Claimant’s costs, to include your views on what you would wish to discuss at any ADR/Mediation that you view may further resolution.””
53. Again, the Defendant and/or his Costs Lawyer made no genuine effort to hold a WP discussion, and even stated within an email dated 9 November 2023 at 5:55, “I presume at the present moment we have each others best offers?” 
54. By email dated 16 January 2024 at 09:56, the Defendant’s Costs Lawyer stated, 

“I have instructions from my client and would propose that we have a WP meet in the next 10 days. Can you let me have some dates please and times and we can get firmly in the diary please

My client also requested attendance at the meet however I am probably minded to deflect this and any emotions so that we could perhaps talk some sense.”

55. By email dated 16 January 2024 at 18:10, the Claimant responded:

It will not have escaped you that I suggested that we have a WP discussion 2 years ago, to which we heard no further from you or your client.  I rekindled this suggestion back in October last year, however, again I heard no further from you or your client.  I remain willing for us to have a WP discussion by way of a teams/zoom call or over the phone, but am struggling to see any added value, for either party, with an ‘in-person meeting’, as you seem to suggest, unless you can persuade me otherwise.

A Detailed Assessment is a self-contained procedure, the parties’ positions have been fully set out within the Points of Dispute/Replies and parties are free to make reasonable settlement offers which they feel provide protection on costs, which we have certainly done.  The 3-day Detailed Assessment Hearing is upon us in less than 5 weeks’ time and now you state, “I have instructions from my client and would propose that we have a WP meet in the next 10 days”.  Due to the close proximity of the hearing and the substantial work required to prepare for the hearing, I diarised the week beginning 22 January to start preparation of the bundle of supporting papers etc. which are voluminous (over an 8-year period).  Accordingly, time for exploring settlement has been drastically squeezed by virtue of, yet again, your client’s failure to engage and continued efforts to delay.

Accordingly, I am not entirely sure as to what you exactly mean when you now state that you ‘have instructions’ from your client, and perhaps this is why you now wish to facilitate a WP discussion.  The Claimant’s Part 36 offer has not been withdrawn, so it is still open for acceptance and therefore your client can still either accept the same or make a further offer.

This all has to be considered upon the backdrop of the history of this matter (which, if I am honest, I am not entirely sure you have been fully briefed upon – for somewhat obvious reasons), whereby your client has been in dispute with my client for over 30 years, costing my client over £¾m.  Your client’s conduct has been comprehensively lambasted by the Court within judgments made in this matter, whereby your client objected to terms agreed (whereby my client waived approx. £320k of costs to get the deal over the line) by him 8 years earlier, failed to engage, making numerous strike-out applications, and other proceedings and recriminations (including applications deemed totally without merit) simply to avoid execution of the agreement he entered into – hence the indemnity costs award and substantial claim for costs. 

That being said, in the first instance, I am available for a WP discussion in the next 10 days – this week save for tomorrow (Wednesday) afternoon, and all of next week save for Wednesday and Friday afternoon.  Please note, that regardless of any WP discussion, I will indeed be proceeding to prepare for the forthcoming hearing.

I look forward to hearing from you shortly with a suggested day/time.

56. Following a WP discussion held with the Defendant’s Costs Lawyer, the Defendant made two Part 36 offers on 17 January 2024, continuing to drastically undervalue both claims for costs.
57. Following the Defendant’s late acceptance of the Claimant’s Part 36 offers which were made on 14 July 2021 and 18 October 2021 respectively, the Defendant continued to fail to engage in resolving the extant issues.  The Claimant informed the Defendant that unless costs of assessment and interest could be agreed, then the Court would have to determine the liability for costs. 

58. By email dated 8 February 2024 at 13:24, the Claimant served upon the Defendant its Statement of Costs in relation to both claims for costs as well interest calculations within an excel document, inviting the Defendant to agree the same swiftly due to the close proximity of the assessment hearing.  At the time of writing this document, the Defendant has failed to respond in any way shape or form in relation to the Claimant’s recoverability and quantum of interest.

59. The Claimant then informed the Court on 12 February 2024 that the parties no longer required the full 3-day hearing, however it was requested that one day be utilised to deal with the extant issues.

60. By email dated 12 February 2024 at 13:21, the Claimant again wrote to the Defendant’s Costs Lawyer stating that in order for the hearing to be vacated, the parties needed to resolve the liability for costs, costs of assessment, interest and payment of the same.  The Claimant also furnished the Defendant with a Draft Consent Order for agreement which dealt with all outstanding issues.  At the time of writing the Defendant has failed to even respond to the Consent Order.
Costs of Assessment

61. Following service of the Claimant’s Statement of Costs, the parties have been unable to agree quantum of the Claimant’s costs of assessment.  

62. Accordingly, once the Court has determined the liability for costs and the basis of assessment, the court is respectfully requested to summarily assess (1) the costs of assessment for costs up to expiry of the relevant period(s); (2) the costs of assessment after expiry of the relevant period(s) up to and including the date of acceptance; and (3) the costs incurred after the date of acceptance up to and including the hearing.

Interest

63. CPR 44.9 states,

“(4) Interest payable under section 17 of the Judgments Act 1838 or section 74 of the County Courts Act 1984 on the costs deemed to have been ordered under paragraph (1) will begin to run from the date on which the event which gave rise to the entitlement to costs occurred.”
64. CPR 36.5 states:

“(5) A Part 36 offer to accept a sum of money may make provision for accrual of interest on such sum after the date specified in paragraph (4). If such an offer does not make any such provision, it shall be treated as inclusive of all interest up to the date of acceptance if it is later accepted.”
65. Both of the Claimant’s Part 36 offers dated 14 July 2021 and 18 October 2021 provide for the accrual of interest on such sums after the date of expiry.  Both Part 36 offers state “For the avoidance of doubt, the settlement sum is inclusive of interest until the relevant period has expired.  Thereafter, interest at the prevailing rate will be added.”   It therefore follows that the Claimant is entitled to interest on the entire offer sums after expiry of the relevant period up to and including the date of payment.
66. The Defendant has failed to respond to the Claimant in relation to the recoverability of and/or quantum of interest.

67. The total amounts owed by the Defendant honouring acceptance of the Part 36 offers amounted to £255,250.00, subject to interim payments made.  The Defendant has made the following payments on account of costs prior to the notice of acceptance:

	19/11/2019
	£10,050.00

	09/06/2020
	£25,000.00

	10/06/2020
	£15,000.00

	17/08/2021
	£25,000.00

	18/08/2021
	£25,000.00

	19/08/2021
	£25,000.00

	20/08/2021
	£25,000.00

	
	

	
	£150,050.00


68. Following notice of acceptance, the Defendant has made payment of the balance due of £105,200 as follows:
	12/02/2024
	£25,000.00

	13/02/2024
	£25,000.00

	14/02/2024
	£24,000.00

	15/02/2024
	£25,000.00

	16/02/2024
	£6,200.00

	
	

	
	£105,200.00


69. In relation to Claim No. D00CT632, interest after expiry of the relevant period to date of payment is calculated in the sum of £20,713.08 as follows:
	Interest
	Days
	Rate
	On Amount
	Interest

	
	
	
	
	

	05/08/2021-17/08/2021
	13
	8%
	£199,950.00
	£569.72

	17/08/2021-18/08/2021
	1
	8%
	£174,950.00
	£38.35

	18/08/2021 - 19/08/2021
	1
	8%
	£149,950.00
	£32.87

	19/08/2021 - 20/08/2021
	1
	8%
	£124,950.00
	£27.39

	21/08/2021 - 21/02/2024
	915
	8%
	£99,950.00
	£20,044.77

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	£20,713.08


70. In relation to Claim No. F00CT621 interest after expiry of the relevant period to date of payment is calculated in the sum of £960.82 as follows:

	Interest
	Days
	Rate
	On Amount
	Interest

	
	
	
	
	

	09/11/2021 - 21/02/2024
	835
	8%
	£5,250.00
	£960.82

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	£960.82


Conclusion
71. As the Defendant has failed to agree liability for costs, the Court must determine the same.  It is the Claimant’s submission that the Defendant has no grounds to convince the Court that it would be unjust to award the Claimant his costs up to the expiry of the relevant period and for the Defendant to pay the Claimant’s costs after expiry up to and including the date of acceptance.

72. It is the Claimant’s submission that the Claimant’s costs of assessment incurred up to expiry of the relevant period(s) be assessed on the standard basis, with such costs to be summarily assessed.

73. Due to the Defendant’s continued unreasonable and improper conduct, it is the Claimant’s submission that the Claimant’s costs of assessment after expiry of the relevant period up to and including the date of acceptance be assessed on the indemnity basis, with such costs to be summarily assessed.

74. Due to the Defendant’s conduct as outlined above, it is also the Claimant’s submission that the Claimant be awarded his costs after date of acceptance up to and including the hearing, on an indemnity basis, with such costs to be summarily assessed.

75. Finally, that the Defendant do pay the Claimant statutory interest in the sum of £21,673.90 as calculated above.
Richard Waters
Senior Associate & Costs Lawyer
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